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Second-Degree Murder in Pennsylvania: An Objective

Assessment of Sentencing
Andrea Lindsay, MSW*

Introduction

For decades, Pennsylvania has been among the most heavily incarcerated states in the
country, both pro rata and in absolute numbers.? While the numbers have been going
down in recent years, data from the Pennsylvania Department of Corrections’ (“DOC”)
Bureau of Planning, Research, & Statistics indicate that the DOC had a total residential
population of 47,959 people as of September 30, 2019.2 On that date, more than one in
ten of them — 5,436 people — were serving life sentences without the possibility of
parole, the second-highest population in the country.* And of those, more than one in
five — 1,166 people — had been sentenced to life without parole for second-degree
murder.®

Unlike almost every other crime, second-degree murder — often called “felony murder” —
does not describe an act but a situation: it applies when someone dies related to a
felony. In Pennsylvania, that felony is defined as committing, attempting to commit, or
fleeing from an act of robbery, burglary, kidnapping, rape, or arson.®

SECOND-DEGREE MURDER

Unlike almost every other crime,
second-degree murder -

often called “felony murder” -
does not describe an act

but a situation:

it applies when someone dies related to an event
that is classified as a felony.

4|Page



The death that occurs related to the felony does not need to be intentional and can be
entirely accidental, as when the victim suffers a heart attack during or as a result of the
felony.” Moreover, the law applies equally to all individuals involved in the event, from
the individual, called the principal, who most directly causes the death of the victim, to
anyone who participates at any point in the felony.®

These others, called accomplices, could have stood outside a convenience store as the
lookout to a robbery that escalated into a death, driven the “get-away” car, or helped to
plan the felony with no idea that a gun or other weapon would be involved.® This broad
definition of “accomplice” further decouples the offense from the intention to cause harm
to the victim, much less death — the prosecution must only prove that an individual had
intended to participate in the felony, not that they expected it to escalate into the loss of
life.10

ACCOMPLICES

The law applies equally to all individuals
involved in the underlying felony,

from the individual, called the principal,
who most directly causes the death

of the victim, to anyone who participates
in the felony, called accomplices,

such as someone who stands outside a convenience
store as the look-out to a robbery that escalates
into a death, drives the “get-away” car, or helps

to plan the felony with no knowledge that guns

or other weapons would be involved.

Pennsylvania law specifies what the sentence for second-degree murder must be: life in
prison without the possibility of parole.'! Unlike most states with distinct second-degree
murder statutes, in Pennsylvania, life without parole is mandatory.? As a result, it is one
of the few states in the country where, during sentencing, judges and juries are not
allowed by law to consider the circumstances of the crime or any specific context about
the individual.
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This means that life without parole must be imposed regardless of the nature of the
offense, the level of the individual's involvement or culpability, their age, and/or any
other factors contributing to why they acted the way they did — all of which are routinely
considered for death penalty deliberations and sentencing for most other crimes. Doing
so, as the Supreme Court has ruled repeatedly, is what “justice generally requires.”*3

MANDATORY SENTENCING

Pennsylvania law specifies
what the sentence for people
convicted of second-degree
murder must be:

life imprisonment without
the possibility of parole.

In Pennsylvania, individuals convicted of second-degree murder are also automatically
denied eligibility for parole, foreclosing the hope of eventual release.* Factors typically
reviewed by the Parole Board after a certain number of years have passed for other
crimes include evidence of rehabilitation and whether the concerns of public safety have
been satisfied.'® For “lifers,” these factors are largely irrelevant. However, even with little
institutional or external social incentives to motivate good behavior, numerous studies
show that people serving life sentences are actually less involved in prison violence
than those serving shorter sentences.® Instead, they often act as a stabilizing, positive
force within the prison environment itself.t’

Due to the exclusion from parole eligibility, there are only two ways that a person
sentenced to life in Pennsylvania can be released from prison before their death: the
commutation (shortening) of the life sentence by the Governor upon unanimous
recommendation from the Board of Pardons, and exoneration (being found innocent in a
new trial).'® According to the National Registry of Exonerations, Pennsylvania had the
second most exonerations in the United States in 2019 with 15 exonerees, all of whom
were serving life sentences.!® For capital cases in which the death penalty was imposed
— a sentence with many additional legal protections compared to life without parole —
4.1% of individuals on death row are estimated to have been wrongfully convicted.?°

6|Page



There are only two ways that a person convicted
to a life sentence in Pennsylvania can be released:

the commutation (shortening) of

the life sentence by the Governor
upon unanimous recommendation
from the Board of Pardons,

and exoneration.

In Pennsylvania, the population of people serving life without parole for second-degree
murder today is old, and their incarceration is expensive. As of September 1, 2020,
almost half (47.1%) of the people serving life for second-degree murder were age 50
and older. That is already double the percentage of those age 50 and older in the total
DOC population.?! Due to incarceration’s oft-studied and well-documented effects on
the body, which accelerate physiological age, the DOC defines “geriatric’ as those age
50 and older — which is also the age at which the ACLU estimates costs of incarceration
double.??

Today, on average, it costs almost $50,000 a year — $46,767 according to the DOC - to
confine someone in state prison in Pennsylvania — “on average” because it costs less to
confine someone who is young and healthy compared to someone who is elderly and/or
has medical needs.?® In 2004, the last time costs were published, the average annual
cost to confine someone needing long-term care at SCI Laurel Highlands, a prison
equipped to care for those who are geriatric and/or chronically ill, was $63,500.2*
Adjusted for inflation, that cost today would be $87,000 per person a year.?®> With no
means of release, the life-sentenced geriatric population in the DOC will continue to
grow in age, number, and costs over the coming decades prior to their deaths in prison.
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On average, it costs

$46,767 a year to

confine someone in state
prison in Pennsylvania

- “on average” because it costs less to confine
someone who is young and healthy compared to
someone who is elderly and/or has medical needs.

At the time of this study, the person in the second-degree population who has served
the longest is currently 73 years old. He began his sentence in 1971 at the age of 24 for
an offense he committed at the age of 22. Over the ensuing 49 years, Pennsylvania’s
taxpayers have spent an estimated $2.4 million on his incarceration. The data in this
study raise the question whether continuing to confine him makes sense. This question
is underscored by the well-accepted data, discussed in greater detail below, confirming
that involvement in crime declines naturally with age, leading to diminishing concerns
for public safety after decades of incarceration.?®

Crime declines naturally with
age, leading to diminishing
concerns for public safety after
decades of incarceration.

8|Page



This paper reports on the first phase of the audit performed by Philadelphia Lawyers for
Social Equity (“PLSE”) of the second-degree murder (shortened to “second-degree”)
population currently incarcerated by the Commonwealth of Pennsylvania.?’ PLSE was
requested to perform this audit by Pennsylvania’s Lieutenant Governor, the Honorable
John Fetterman, who chairs the Pennsylvania Board of Pardons (“BOP”). While PLSE
has spent almost a decade helping low-income Philadelphians clean up their criminal
records and apply for pardons, it has never assisted anyone confined in state prisons. It
therefore comes to this investigation without preconceived notions, assumptions, or bias
about the second-degree population incarcerated across the state.

What is reported herein are objective data about population-level characteristics within
the second-degree population, with specific attention given to initial sentencing, as well
as findings that arise from that analysis. The goal is to provide Pennsylvania’s BOP and
Governor with objective data by which they can discharge their constitutional duty to
consider applications for commutation of life sentences from individuals who have been
in prison for decades and demonstrated their suitability for release.

Pennsylvania’s Clemency System

The ultimate power to shorten sentences through pardons and commutation is vested in
the Governor by the Constitution of Pennsylvania. This clemency power extends to “all
criminal cases except impeachment,”

but no pardon shall be granted, nor sentence commuted, except on the
recommendation in writing of a majority of the Board of Pardons, and in
the case of a sentence of death or life imprisonment, on the unanimous
recommendation in writing of the Board of Pardons, after full hearing in
open session, upon due public notice.??

The BOP is distinct from the judicial system and does not weigh in on questions of
innocence or guilt. Instead, in its own words, its purpose is to “[determine] whether there
are sufficient reasons to recommend mercy.”?® In William W. Smithers’ Treatise on
Executive Clemency in Pennsylvania, which the Pennsylvania Supreme Court has
relied on as an authoritative source for interpreting pardoning powers, Smithers explains
that a pardon is “an act of grace... [with an] exceedingly wide range [of] prerogative
discretion to draw from,” including:

[s]tate policy, mercy, propriety of the law or the particular prosecution, kind and
guantity of the punishment, the condition, history and prospects of the convict
and the general security of the public.3°
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Because the origin of the BOP is created by the state Constitution and not a statute, the
Pennsylvania Supreme Court has held that the BOP is not subject to regulation,
qualification, or limitation by the legislature or the courts.3! The only requirement beyond
those appearing in the Constitution is that the BOP act in accordance with its own
published regulations.3?

BOARD OF PARDONS

Because the origin of the BOP lies in the
Commonwealth’s Constitution and not a statute,

the Pennsylvania Supreme
Court has held that the BOP
is not subject to regulation,
qualification, or limitation by
the legislature or the courts.

These regulations provide that a public hearing on a clemency application for someone
convicted of second-degree murder will be granted if the majority of the BOP — three of
the five members — believes that the applicant merits a hearing.3 If that occurs, then
every member of the BOP is required to interview the applicant before the public
hearing.3* At the public hearing, the Constitution requires that a candidate serving a life
sentence must receive a unanimous recommendation for clemency from the BOP.% If
that occurs, then the Governor has the opportunity to consider shortening the sentence
through granting a commutation.36
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Methodology

This report examines demographic information and public court dockets for the second-
degree population as of September 25, 2019. The principal objective is to evaluate
factors related to sentencing of second-degree murder, including age at the time of
offense, race, felony convictions under the second-degree murder statute, whether the
conviction was obtained via trial or plea agreement, and presence of co-defendants.
One material fact, whether the individual was a principal or an accomplice, was not
available in the court records; thus, an analysis of that factor and its possible
significance to clemency determinations cannot be undertaken at this time.

As a result of this analysis, PLSE has identified four factors that provided objective
reasons that the members of the BOP might all agree merit consideration for clemency.
These factors are: (1) Age at the Time of Offense, (2) Current Age, (3) Time Served,
and (4) Plea Bargaining. These four factors are discussed in the following sections,
each of which begin with stating the data, followed by a discussion of what the data
mean. A complete review of the methodology used in this report appears in the
appendix.

Overview: The Second-Degree Population in Pennsylvania

The following characteristics that have emerged from this audit help to define the
second-degree population in its entirety:

e As of September 25, 2019, 1,166 people were incarcerated in Pennsylvania for
second-degree murder.

e The most common age at the time of offense was 19 (12.5% of the population).®’

e Over half (50.9%) were 21 and under at the time of offense. Almost three-
guarters (73.3%) were 25 and under.

e As of September 1, 2020, their mean current age is 48.6 years old.

e The mean time served since the life sentence began is 21.9 years.3®

e Almost all (96.6%, or 1,126 in total) are men; just 3.4% (40) are women.

e Half (49.5%, or 577) were convicted in Philadelphia County, 12.5% (146) in
Allegheny County (which includes Pittsburgh), and 5.1% (60) in Delaware
County. The remaining 32.8% (380) were convicted in 48 other counties, and
0.3% (3) came from other states.3°

e Seven of ten (69.9%, or 815) are Black, while 20.6% (240) are White, 8.4% (98)
are Hispanic/Latinx, 0.8% (9) are Asian, and 4 (0.3%) are Native
American/Other.4°
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l. Age

The following section explores age-related data in the second-degree population. While
the great majority of those confined for second-degree murder were young at the time of
the offense, the overall population today is old, and getting older. Age at the time of
offense and current age are, of course, linked by time served, discussed in Section II.

A. Age at the Time of Offense

Previous research has analyzed age at the time individuals serving life sentences
began their sentence in the DOC.*! Given the amount of time it can take between
offense, arrest, prosecution, and sentencing while a defendant moves through the court
system, age at the time of offense provides a more accurate indicator of an individual’'s
developmental maturity at the time of the offense for which they were ultimately
convicted.

Pennsylvania Second-Degree Population Data: Age at the Time of
Offense

Age at the time of offense is known for 1,034 (88.7%) individuals in the second-degree
population.*? The great majority — almost three-quarters — were 25 years old or younger
at the time of their offense, and over half were 21 or younger.*3 42.8% of the second-
degree population were between the ages of 18 and 21 at the time of their offense.

Almost three-quarters were 25 years old or
younger at the time of their offense, and over
half were 21 or younger:

73.37 | 250r younger
50.9% | 21or younger

8.1% | 18 or younger
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The following graph depicts the frequency distribution of age at the time of offense,
which peaks at age 19 with 129 individuals (12.5% of the second-degree population
where offense date is known).** As discussed in greater detail below, these data are
important because they track the development of the brain, which does not fully mature

until around age 25.%°

Age at the Time of Offense
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Figure 1: Age at the Time of Offense

Age

There is some variation in average age at the time of offense based on racial group:
Black and Hispanic/Latinx individuals were typically younger than White individuals,

reflected in both the averages and distribution of the data.*®

Age at the Time of Offense by Race

N=Where Percentage of

Percentage of

Percentage of

. Pop. Where Pop. 25 and Pop. 21 and .
grf]fgvﬁe Date is Offense Date Under at Time Under at Time Mean Median Mode
is Known of Offense of Offense

Total (N=1034) 88.7% 73.3% 50.9% 23.4 21 19
Black (N=749) 91.9% 77.3% 54.2% 22.8 21 19
White (N=179) 74.6% 60.3% 36.3% 25.7 24 20
'(*,\'li%a;)“c’ Latinx 94.9% 66.7% 53.7% 238 20 18
Asian (N=9) 100.0% 77.8% 44.4% 25 22 21
Native

American/Other 100.0% 25.0% 25.0% 29 30 N/A
(N=4)

Figure 2: Age at the Time of Offense by Race
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Age at the Time of Offense by Percentage of Population
B Black (N=749) [ White (N=179) [l Hispanic/Latinx (N=93)

100.0%

75.0%

50.0%

25.0%

0.0%

Percentage of Population 21 and Under Percentage of Population 25 and Under
at Time of Offense at Time of Offense

Figure 3: Age at the Time of Offense by Percentage of Population

The following chart shows the frequency of age at the time of offense adjusted to the
percent of racial group. Age at the time of offense peaks (mode) for Hispanic/Latinx
people at 18 (21.5% of the Hispanic/Latinx population), 19 for Black people (14.0% of
the Black population), and 20 for White people (10.1% of the White population).

Percentage of Second-Degree Convictions by Race and by Age
at the Time of Offense

== Black == White == Hispanic/Latinx

25.00%
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Age

Figure 4: Percentage of Second-Degree Convictions by Race and by Age at the Time of Offense
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Looking more deeply into the data, age at the time of offense has statistically
significance in relationship to three different factors, which is also evident descriptively:

1. Plea bargaining is positively correlated with age.*’

o 13.2% of those 21 and under pleaded guilty.
o 17.0% of those between 22-25 pleaded guilty.
o 20.5% of those over 25 pleaded guilty.

Plea bargaining and age is discussed in greater detail in its own section below.

2. Those who were younger were more likely to act with others,
while those who were older tended to act alone.*®

e 41.4% of those 21 and under had at least one co-defendant.
e 34.6% of those between 22-25 had at least one co-defendant.
e 23.6% of those over 25 had at least one co-defendant.

3. Among those with co-defendants, more people were involved in
the offense for those age 25 and younger.*°

The number of co-defendants per case decreased with age — the older
someone was, the less likely they were to have been part of a larger group.
Put simply, as age increases, co-defendants decrease.

The relationship between younger age at the time of offense and co-defendants is
further reflected in younger mean age and the distribution of the data, showing that the
vast majority — over four out of five — of those who did not act alone were 25 and
younger.
Age and Co-Defendant(s)
B AtlLeast One Co-Defendant [l Independent
100.0%

75.0%
50.0%

25.0%

0.0%

Age 21 and Younger Age 25 and Younger

Age at the Time of Offense
Figure 5: Age and Co-Defendant(s)
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For individuals with at least one co-defendant, at the time of offense:%°

e 82.1% were age 25 and younger.
e 60.1% were age 21 and younger.
e Their mean age was 22.0 years old.>?

In comparison, for individuals who had no known co-defendants, at the time of
offense:?

e 68.5% were age 25 and younger.
e 46.0% were age 21 and younger.
e Their mean age was 24.2 years old.>®

Because differences in age at the time of offense also vary by racial group, these data
were analyzed using regression models to explore the relationship between age, co-
defendants, and race. Across racial groups, age once again yielded a very significant
result, indicating that lower ages at the time of offense are predictive of having one or
more co-defendants.>

However, the relationship between race and having at least one co-defendant is more
variable:

e 39.8% of Black individuals had a co-defendant.
e 32.3% of Hispanic/Latinx individuals had a co-defendant.
e 14.8% of White individuals had a co-defendant.

Race and Co-Defendant(s)

B Co-Defendant(s) [l Independent

Black

Hispanic/Latinx

White

0% 25% 50% 75% 100%

Figure 6: Race and Co-Defendant(s)
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When analyzed using the regression model, there were no statistically significant results
for Black and Hispanic/Latinx people with regard to co-defendants, meaning that being
Black or Latinx is not predictive of either acting in a group or alone. However, being
White is a key negative predictor of having a co-defendant, meaning that there is
predictive confidence that a White individual did not have a co-defendant, even factoring
in age.®® This means that White people are much more likely to be independent actors
than other racial groups, and, it follows, they are thus more likely to be principals.

Discussion: Research and Context on Age at the Time of Offense

The age of the individual at the time of offense is a material factor for evaluating the
second-degree population for two different, but related, reasons:

1. A very well-established body of medical and behavioral
science research has confirmed that ongoing adolescent
brain development continues until the mid-twenties;

2. While individuals who are older at the time of offense have
greater neurological and developmental maturity, younger
and therefore less culpable defendants serve the longest
sentences.

Analysis of the 1,034 individuals in the second-degree population where age at the time
of offense is known demonstrates that both factors are statistically significant in their
own right with regard to plea bargaining and co-defendants. Taken together, they raise
concerns that the U.S. Supreme Court has found troubling.

1. Individuals experience ongoing neurological development through
their mid-twenties. Until that point, younger ages are associated
with heightened risk-taking, susceptibility to peer pressure, and
limited ability to anticipate consequences for one’s actions.

For more than a century, the law in the United States has recognized that minors should
not be held to the same level of responsibility for their actions as adults.> This was first
expressed in 1899 with the establishment of the first juvenile court, and the practice
spread rapidly thereafter.>’ Since then, the law has become abundantly clear that
juveniles cannot and should not be held to the same standards of culpability as adults.>®
It has been within the past twenty years, however, that these data have become
dispositive in the fixing of criminal sentences.
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In the landmark decision Miller v. Alabama (2012), the United States Supreme Court
declared unconstitutional mandatory life without parole sentences for people under the
age of 18 at the time of offense. In doing so, the Court cited the body of scientific
research summarized in an amicus brief submitted by the American Psychological
Association, the American Psychiatric Association, and the National Association of
Social Workers.>® That document emphasized that adolescents: (1) are more likely to
engage in risky behavior and less able to predict and evaluate the consequences of that
behavior; (2) are more susceptible to peer pressure than older adults; and (3) exhibit a
strong capacity to change as a simple result of ongoing developmental and
psychosocial maturation.®

The age of 18 used by the Court in this decision was not indicated by the developmental
sciences; rather, it was the common legislatively-determined jurisdictional limit of the
juvenile courts. While 18 is the age that separates juvenile from adult court, brain
development and maturation is a process. The courts have long held that “youth is more
than a chronological fact.”®* In Roper v. Simmons (2005), the U.S. Supreme Court was
very specific in noting that “[tjhe qualities that distinguish juveniles from adults do not
disappear when an individual turns 18.762 In Miller, the Court characterized the “most
[fundamental]” holding of Graham v. Florida (2010), which banned life without parole in
non-homicide cases for those under the age of 18 at the time of their offense, as the
fact that “youth matters in determining the appropriateness of a lifetime of incarceration
without the possibility of parole.”®® Furthermore, the neuroscience cited in these cases
supports that adolescence is a developmental phase that continues beyond one’s 18t
birthday and well into one’s twenties.®*

AGE-CRIME CURVE

Neuroscience has bolstered the findings from
criminology that

offending patterns follow
the age-crime curve:

the prevalence of criminal behavior rises sharply
in late childhood, peaks in the late teenage years
(ages 15-19), and declines steadily from the early
twenties onward.
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Over the last eight years, the scientific evidence supporting these conclusions has
grown all the more documented and accepted.® It is now well established in the
scientific literature that adolescent brain development continues until approximately age
25, when the prefrontal cortex reaches maturation.®® Neuroscience has further bolstered
the findings from criminology that offending patterns follow the age-crime curve, which
shows that the prevalence of criminal behavior rises sharply in late childhood, peaks in
the late teenage years (ages 15-19), and declines steadily from the early twenties
onward.%’

Evidence strongly suggests that crime declines naturally with age, especially after
someone reaches the age of 40 — including those who have histories of engaging in
serious, persistent, and even violent crime in their youth.8 This “aging out” process
leads to fewer crimes committed by older adults who are not incarcerated, as well as
diminishing concerns for public safety for those who presently are.®®

U.S. Arrest Estimates for Robbery, 2014 Second-Degree Population Age at the Time of Offense

200 140
150 105

100 70

Number of People

Arrests Per 100,000 People

50 35

20 30 40 50 60 TEERNIKEREYIRBEITISIBEIBERE

Age or Age Group Age

Figure 7: Example of Typical Age-Crime Curve (L) Compared to Second-Degree Age at the Time of Offense
Frequency (R)"

Consider Figure 7, which compares the U.S. Arrest Estimates for Robbery by age group
with the second-degree population’s frequency distribution of age at the time of offense.
Robbery was selected as the example in the above chart because that is the underlying
felony for which the greatest number of people in the second-degree population were
convicted — over four out of five (86.0%) people serving life sentences for second-
degree murder in Pennsylvania were involved in a robbery.”*

While factors related to youthfulness are characteristic of most of the second-degree
population, increased susceptibility to peer pressure is especially important in the case
of second-degree murder. This is because the statute applies equally to both principals
and accomplices — that is, to anyone who acts in a group of two or more people. As the
above data related to co-defendants show, the younger someone was at the time of
offense, the more likely they were to have one or more co-defendants.
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Put another way, four out of five people in the second-degree population who acted in a
group were 25 and younger, further illustrating an aspect of developmental immaturity
among adolescents and the influence of group behavior.

2. Because they are sentenced to life without parole earlier, people
who are younger at the time of the offense are punished more
severely.

Even though youth is a factor that is related developmentally to the offense, life
sentences ultimately punish people who are younger more harshly. This was noted by
the U.S. Supreme Court in Graham v. Florida (2010), which eliminated juvenile life
without parole for non-homicide cases. In that case, the Court noted that young people
“on average serve more years and a greater percentage of [their] life in prison” such
that “a 16-year-old and a 75-year-old each sentenced to life without parole receive the
same punishment in name only.”"?

Years Served and Current Age
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Figure 8: Years Served and Current Age as of September 1, 2020

If the point of a life sentence is simply to ensure that an individual is removed from
society forever, then the number of years in prison is not relevant to questions faced by
public officials on the subject of release. However, if the point of life sentences is to
eliminate threats to public safety — that is, such that the punishment is long enough to
prevent additional crimes from being committed by the same people — the
developmental factors that characterized recklessness in youth no longer apply into
one’s forties and beyond.
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Furthermore, if the point of life sentences is deterrence — that is, that the punishment is
sufficiently harsh enough to prevent crime in the first place — the same developmental
factors that characterize youth clearly limit life sentences’ efficacy for nearly three-
guarters of the second-degree population given that youth are much more likely to act
impulsively with little foresight into consequences.”® And finally, if the point is to make
the punishment fit the crime, as a social or moral matter, then the disparity in the length
of sentences imposed on those with reduced developmental acuity compared to those
who are older is clear. It is made more so by the overwhelming evidence that individuals
“age out” of crime. Violent behavior in youth is not a clear indicator of irrevocable
incorrigibility, nor that an individual will pose the same risk of engaging in violence
forever. This latter point is further developed below.

B. Current Age

The previous section examines age — specifically younger age — as a factor that may
have contributed to the offense and thus helps to define the second-degree population.
It follows from the above data that people who were committed to prison when they
were young and have been there for decades are, today, relatively old. In this section,
we examine the current ages of individuals in the second-degree population.

Pennsylvania Second-Degree Population Data: Current Age

Currently, among the second-degree population:

74.27 | 40 orotaer
4797 | ooroder
22.8% | coorolcer
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The following graph shows the distribution of the ages of the second-degree population
as of September 1, 2020:

Current Age
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Figure 9: Current Age as of September 1, 2020

There is some variation in average age across population groups. On average,
individuals from Philadelphia are 2.0 - 3 years older than the statewide average
(depending on whether the mean or median is used), 4.4 - 5 years older than those
from Allegheny County, and 3.8 - 6 years older than those from the remaining 65
counties, which is also reflected in the data distribution.

Current Age Averages by Location

Age calculated as of

9/1/2020 Mean Median Mode
Statewide (N=1,166) 48.6 48 43
mﬂgg%phia County 50.6 51 47
f\,\'l'zgzg;]y 7 46.2 46 55
(6l\51=FZir3r)1)aining Counties 46.8 45 43

Figure 10: Current Age Averages by Location as of September 1, 2020

Current Age Distribution by Location

Age calculated as Percentage of Percentage of Percentage of Percentage of
of 9/1/2020 Population 40+ Population 50+ Population 60+ Population 70+
Statewide
0, 0, 0, 0,
(N=1.166) 74.2% 47.1% 22.8% 3.8%
Philadelphia 80.1% 54.1% 27.1% 3.8%

County (N=577)
Allegheny County
(N=146)

65 Remaining
Counties (N=443)

66.4% 42.5% 15.8% 3.4%

69.1% 39.7% 19.6% 4.3%

Figure 11: Current Age Distribution by Location as of September 1, 2020 — Table
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Current Age Distribution by Location

B Philadelphia County (N=577) [l Allegheny County (N=146) [l 65 Remaining Counties (N=443)

100.0%
75.0%
50.0%
25.0%
0.0% : 4>3%
Percentage of Percentage of Percentage of Percentage of
Population 40+ Population 50+ Population 60+ Population 70+

Figure 12: Current Age Distribution by Location as of September 1, 2020 — Chart

There is also variation in current age based on race, which is reflected both in the
average age and the distribution of the data, showing that White individuals are
generally older than other groups. This reflects, at least in part, that White individuals
are older than other groups at the time of offense.

Current Age Averages by Race

Age calculated as of

9/1/2020 Mean Median Mode
Black (N=815) 47.7 47 33
White (N=240) 53.4 55 64
Hispanic/Latinx (N=98) 44.8 44 43
Asian, Native American, 45.9 a4 35

and Other (N=13)

Figure 13: Current Age Averages by Race as of September 1, 2020

Current Age Distribution by Race

Age calculated as Percentage of Percentage of Percentage of Percentage of
of 9/1/2020 Population 40+ Population 50+ Population 60+ Population 70+

Black (N=815) 70.7% 45.0% 20.9% 3.3%

White (N=240) 85.8% 63.3% 36.3% 7.1%

'(",\'li%agr)"d Latinx 73.5% 27.6% 8.2% N/A

Asian, Native

American, and 84.6% 23.1% 7.7% N/A

Other (N=13)

Figure 14: Current Age Distribution by Race as of September 1, 2020 — Table
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Current Age Distribution by Race
B Black (N=815) [ White (N=240) [l Hispanic/Latinx (N=98)

100.0%
85.8%
75.0%

50.0%

25.0%

0.0%

Percentage of Percentage of Percentage of Percentage of
Population 40+ Population 50+ Population 60+ Population 70+

Figure 15: Current Age Distribution by Race as of September 1, 2020 — Chart

Discussion: Research and Context on Current Age

The relationship between age and crime has been well established for at least two
hundred years, with findings consistently showing that crime rises sharply in one’s early
to mid-teens, peaks in the late teens, and declines steadily thereafter.” This is not only
generally true, but also true for crimes of violence.

Following the age-crime curve, recidivism is inversely proportional to age — the older
someone is at the time of their release, the less likely they are to be re-incarcerated for
a new offense.” Even those who have been convicted of violent crimes “age out” of
crime, suggesting that prior involvement in violence is not a good predictor of future
criminal behavior.’® In fact, in a comprehensive review of recidivism data published in
2020, researchers concluded that individuals who had been incarcerated for having
committed crimes of violence were less likely to commit new offenses than those
released for less serious crimes, and this was especially true for older individuals
serving time for homicide.”” While the data showed lower recidivism overall, some data
suggested that those who did commit new crimes were more likely to commit crimes of
violence, although across studies, the repeat homicide rate was at or below 1%.8 The
influence of aging on behavior can also be seen within prison populations: the data
show that individuals sentenced to life without parole and other long sentences who
have served 10 years or more act as a stabilizing force within the prison environment
itself.”

24| Page



In another recent study of recidivism in Oregon, older individuals across original
conviction-type were rearrested at a much lower rate than individuals in their twenties,
which the report authors attributed to greater maturity and/or deterrence resulting from a
past punishment.&

The older someone is at the time
of their release, the less likely
they are to be reincarcerated
for a new offense.

That involvement with crime decreases with age was further shown in a 2005 report
issued by the Pennsylvania Joint State Government Commission on geriatric and
seriously ill incarcerated people.8! With particular relevance to this study, it considered
the issue of aging in prison and life without parole sentences. Reviewing data from the
Pennsylvania Board of Probation and Parole, it found that there was a new conviction
rate of just 1.4% for parolees released at the age of 50 or older — the age analyzed due
to the report’s focus on geriatric incarceration — over the follow-up study period of 10 to
22 months.82 Furthermore, in their review of data on the 285 parolees commuted from
life sentences at the time of their report, the Joint Commission also found the recidivism
rate for those convicted of a new crime was 2.5% overall, and just 1.0% for those
paroled at the age of 50 or older.2?

Considering these findings, including considerations of cost and safety, the Joint
Commission recommended that judges and juries be allowed to sentence individuals to
25 years to life for both first- and second-degree murder, rather than simply mandate life
sentences for everyone.®* For those who committed their crime before the age of 21,
the report recommended that they become eligible for parole at the age of 45 provided
they served a minimum of 25 years of their life sentence.8®
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These findings from 2005 are consistent with the results of another more recent path-
breaking study fifteen years later of the recidivism of individuals who were sentenced to
life without parole for crimes they committed under the age of 18 (“‘juvenile lifers”) but
who were later released on parole following the Supreme Court’s ruling in Miller. The
study followed 174 former juvenile lifers in Pennsylvania who had been released on
parole, ranging in age from 35 to 68, for an average period of 21 months. It found that
only two — just 1.1% — were subsequently convicted of a new offense, neither of which
meets the BOP’s definition of a crime of violence.8®

RECIDIVISM

A study followed 174 former juvenile lifers who had
been released on parole, ranging in age from

35 to 68 for an average period of 21 months

since their release, finding that only two -

just 1.1% - were convicted of
a new offense, neither of
which was a crime of violence.

Daftary-Kapur, T. & Zottoli, T. (2020). Resentencing of Juvenile Lifers: The Philadelphia Experience.

This is not just an indication that there is no risk to public safety: the savings in
correctional costs for those who were released included in that study were projected to
be a minimum of $9.5 million in just the first ten years.8” Because there is a far greater
number of people meeting similar criteria in the second-degree population, those
savings could be even more today, estimated below.

C. Summary: Age at the Time of Offense and Current Age

Age at the time of offense and age at the time of review for the purpose of commutation
are significant factors in assessing an applicant’s risk of recidivism. Because the
prefrontal cortex has not fully matured, younger people — age 25 or younger at the time
of offense — more often respond to impulse than planning, and they are more
susceptible to both peer pressure and aggressive action. As the U.S. Supreme Court
has also noted, younger individuals have a strong capacity to change as a simple result
of normative developmental maturation.®®
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Because people “age out” of crime by their 40s, recidivism rates also go down over
time, and acts of violence are hardly ever repeated. Data are now well-established that
older people, and especially those over the age of 50, have very low risks of recidivism,
with particular respect to repeated crimes of violence. As discussed below, keeping
people in prison who have aged out of crime costs the Commonwealth millions of
dollars every year.

Il. Time Served

Between age at the time of offense and age at the time of this study lies the number of
years each individual has been incarcerated, known as “time served.” Judicially-
determined sentences of confinement are typically expressed in ranges (e.g., 10-20
years), and parole then works to shorten those sentences once the minimum is reached
for those deemed appropriate for release. For second-degree murder, parole is not
available, and the sentence is “for life” — that is, until death. This section analyzes the
length of time that people have served for second-degree murder so far, and then
compares those terms to the amount of time served by co-defendants involved in the
same felony but who were convicted of crimes other than second-degree murder.

Pennsylvania Second-Degree Data: Time Served

As of September 1, 2020, the second-degree
population had served a collective total of
®
years in

25,527 crion-o

far, averaging out to 21.9
years served per person.
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The following chart shows the distribution of time served for the second-degree
population, which naturally skews toward fewer years served after a certain threshold as
decades of incarceration eventually eclipse life expectancy and individuals die in prison.

Years Served as of September 1, 2020
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Figure 16: Years Served as of September 1, 2020

It is also possible to look at time served based on what percentage of the population
has been incarcerated longer than various reference points of years served.

Years Served as Percentage of Population
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Figure 17: Years Served Distribution as of September 1, 2020 — Chart
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Years Served Distribution

10+ 15+ 20+ 25+ 30+ 35+ 40+ 45+
Percentage
gfezfgg”d' 81.9% 70.2% 58.3% 44.6% 28.1% 14.8% 5.4% 0.1%
Population

Figure 18: Years Served Distribution as of September 1, 2020 — Table

The amount of time served varies by racial group. The most common number of years
served for Black individuals in the second-degree population is 31 years (mode),
compared to 24 and 25 years for White and Hispanic/Latinx individuals, respectively.
However, White people, on average, have served 2.6 years longer than the overall
mean and have the highest median number of years served. This is largely because the
smaller population of White people allows outliers to have greater significance in
computing the mean and median.

Average Years Served by Race

Mean Median Mode
Total (N=1166) 21.9 23 25
Black (N=815) 21.6 23 31
White (N=240) 24.5 25 24
Hispanic/Latinx (N=98) 18.6 20 25
Asian (N=9) 18.1 19 21
Native American/Other (N=4) 10.8 8 N/A

Figure 19: Years Served by Race as of September 1, 2020

In comparison to the ongoing life sentences of those in the second-degree population,
the lengths of discretionary sentences that were imposed on co-defendants provide a
further metric for evaluating what prosecutors and judges believed an appropriate
penalty for others involved in the same felony related to the loss of life.

These data were available for consideration in 1,039 of 1,166 cases. There was at least
one co-defendant in 364 (35.0%) of those cases, involving 508 unique co-defendants
overall. Sentence lengths were migrated or otherwise unavailable for 26 of those,
yielding 482 total co-defendants whose sentence lengths are known for analysis. Of
those, 160 (33.2% of co-defendants) received a sentence of confinement less than life
without parole or death. Note that sentences of life without parole, death, probation only,
and no penalty are excluded from sentence-length calculation due to the inability to
scale multiple variables. As such, referencing the “Co-Defendant Sentence Outcomes”
table (below, Figure 32) may provide an additional indication of how common sentences
of confinement less than life or death are relative to punishments for other categories of
crimes that involved the loss of life.
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Co-Defendant Sentences of Confinement Less Than Life or Death: All Convictions

Comparison
Number of Co- Trial Guilty Plea Group: Trial
Defendants
Penalty

Number Sentenced to
Confinement Less Than Life or 160 40 120 97
Death
Percentage of Co-Defendants
Per Group Sentenced to 33.2% (out of 12.6% (out of 72.7% (out of 74.0% (out of
Confinement Less Than Life or 482) 317) 165) 131)
Death
Average Lower Limit 8.3 years 8.3 years 8.3 years 8.7 years
Average Midpoint 13.6 years 13.1 years 13.8 years 14.7 years
Average Upper Limit 19.0 years 18.0 years 19.3 years 20.3 years

Figure 20: Co-Defendant Sentences of Confinement Less Than Life or Death — All Convictions

As the above table shows, of the 160 co-defendants who received a prison sentence
less than life without parole or death:®°

e 8.3 years was the average lower limit,
e 13.6 years was the average midpoint, and
e 19.0 years was the average upper limit.

Summarized below, sentence lengths of confinement less than life or death were also
calculated for the 113 co-defendants convicted of third-degree murder or voluntary
manslaughter in particular — the most serious crimes involving the loss of life after first-
and second-degree murder.

Co-Defendant Sentences of Confinement Less Than Life or Death: Third-Degree
Murder and Voluntary Manslaughter

Comparison
Number of Co- Trial Guilty Plea Group: Trial
Defendants
Penalty

Number Sentenced to
Confinement Less Than Life or 113 18 95 76
Death
Percentage of Co-Defendants
Per Group 23.4% (out of 5.7% (out of 57.6% (out of 58.0% (out of
Sentenced to Confinement 482) 317) 165) 131)
Less Than Life or Death
Average Lower Limit 9.6 years 11.3 years 9.3 years 10.0 years
Average Midpoint 15.9 years 17.6 years 15.6 years 17.0 years
Average Upper Limit 22.1 years 23.9 years 21.8 years 23.5 years

Figure 21: Co-Defendant Sentences of Confinement Less Than Life or Death — Third-Degree Murder and
Voluntary Manslaughter
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Of the 95 individuals who pleaded guilty to either
third-degree murder or voluntary manslaughter:

9 3 years was the
O average lower limit
1 5 6 years was the

O average midpoint
21 8 years was the

o average upper limit

Discussion: Research and Context on Time Served

National data from the U.S. Department of Justice show that individuals sentenced for
murder or non-negligent manslaughter served an average (mean) of 15.0 years in state
prison before their release, and the median years served was 13.4 years.*® Nationwide,
70% of those sentenced for murder or non-negligent manslaughter served less than 20
years in prison before their release.®!

Specific to Pennsylvania, all individuals involved in any stage of a felony that related to
the loss of life are eligible to receive the mandatory penalty of life without parole if
convicted of second-degree murder due to accomplice liability. Yet the above data show
that one-third of all co-defendants prosecuted for an offense connected to a second-
degree murder conviction received a prison sentence less than life without parole or
death.

This establishes a point of comparison to how much time the second-degree population
has served, and barring intervention, will likely continue to serve, until their deaths in
prison. While this investigation was unable to calculate how long the periods of
confinement for co-defendants actually were due to the likelihood of early release on
parole, the maximum sentences provide a conservative measure of comparison.
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The average amount of time served to date by the second-degree population — 21.9
years — is already almost three years longer than the average upper limit of 19.0 years
among all co-defendants, and it is just shy of the 22.1 years upper limit for all co-
defendants convicted of third-degree murder and voluntary manslaughter. Compared to
third-degree murder and voluntary manslaughter convictions among co-defendants,
more than half of the second-degree population (52.8%) has already served longer than
the upper limit of 22 years, and more than four out of five people (84.8%) have served
longer than the average lower limit of nine years.

It should be noted that the recommended sentencing guidelines for third-degree murder
in Pennsylvania were increased in 1995 from 10-20 years to 20-40 years.®? Almost half
(46.7%) of the second-degree population were sentenced before those guidelines went
into effect. For them, there is an even greater likelihood that their co-defendants who
were convicted of lesser crimes have already been released.

The difference in sentencing outcomes and years served between individuals in the
second-degree population and their co-defendants have significant cost implications.®3
Consider, for instance, two individuals who both enter the DOC for a murder conviction
at 26 years old — one serving a life sentence for second-degree murder, the other
serving 22 years for third-degree murder or voluntary manslaughter. The difference in
costs of confinement (using current cost estimates) would be $1,555,069, or roughly
$1.6 million.%*

While costs are subject to change over time, using current estimated costs, the amount
of money spent to incarcerate the current second-degree population is $1.21 billion, so
far.%® This amount averages out to over $1 million per person already ($1,041,208).
Assuming costs and life expectancy stay the same, the projected cost to the
Commonwealth of a life sentence that begins at age 26 — the mean age of entry into the
DOC for second-degree murder — and ends at age 79 — the average life expectancy
used by many courts related to juvenile life without parole — is $2.6 million.

Because current time served data are “moment in time” — that is, a total as of a specific
date — they do not provide any way of projecting the actual additional amount of time
that will be served when the life sentences end — that is, upon an individual's death in
prison. Calculated using the average life expectancy of 79 years, the 1,166 individuals
currently serving life sentences for second-degree murder will remain in prison, on
average, another 30 years each at the collective cost of $1.76 billion.
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Costs Savings Compared to Average Life Expectancy for Current Second-
Degree Population

Release at 70 $520,255,973.25

Release at 60

Release at 50 $1,372,683,516.75

$0 $500,000,000 $1,000,000,000

Savings

Figure 22: Potential Cost Savings Compared to Life Expectancy for Current Second-Degree Population

Summary: Time Served

Time served data are telling. Those who are serving life sentences for second-degree
murder have already spent, on average, 21.9 years in prison. Using the average life
expectancy in the U.S. of 79 years old, those currently serving life sentences will be in
prison, on average, for another 30 years at the cost to the Commonwealth of at least
$1.7 billion.

Co-defendants who were involved in the same exact felony in which someone died —
that is, people who could have been convicted of second-degree murder for the same
event, but weren’t — are sentenced to far shorter prison terms. Even without reference to
release decisions for co-defendants made by the Board of Probation and Parole, 63
individuals (5.4%) in the second-degree population have served longer than the current
statutory recommended maximum for third-degree murder of 40 years, and 680
individuals (58.3%) have served longer than the previous maximum of 20 years.%

For crimes involving judicially-imposed sentences, individuals are typically given the
opportunity to demonstrate their rehabilitation and suitability for release after a certain
number of years. That not only allows the state to monitor and refine the amount of
public funds that are allocated to the particular government service, but also furthers
reformation, a major objective of the criminal justice system.
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That is precisely the assessment that the BOP and the Governor undertake for those
serving life sentences who are seeking release via commutation — a review it has
typically undertaken only after a greater number of years have been served than by
others convicted for crimes involving a person’s death, and for far fewer individuals.

lll. Plea Bargaining

There are different reasons why individuals might choose to plead guilty to an offense
that will require them to spend the rest of their lives in prison. While the full details and
context of the plea deals related to the second-degree population are not publicly
available, we analyzed public court dockets and plea bargaining using several reference
points: the jurisdiction where the conviction was obtained; the defendant’s race; whether
the defendant was facing a charge of first-degree murder; what their felony conviction
was; and, if applicable, whether their co-defendant(s) pleaded guilty or went to trial.
Although this list is not exhaustive for why individuals may plead guilty, several factors
from the sentencing process related to plea bargaining have emerged from the data and
are examined below.

Pennsylvania Second-Degree Population Data: Plea Bargains

Statewide, of the 975 individuals (83.6% of the second-degree population) for whom
plea data were obtained, 154 (15.8%) pleaded guilty to second-degree murder. The
remaining 821 (84.2%) opted to go to trial. Viewed geographically, there are significant
differences.

Plea Bargains: Geographic Variation

N=Where Plea Data Are Known Percentage of Population Where Percentage of Known Population

Plea Data Are Known that Pleaded Guilty
Statewide (N=975) 83.6% 15.8%
Philadelphia County (N=558) 96.7% 11.1%
Allegheny County (N=108) 74.0% 9.3%
65 Remaining Counties (N=309) 69.8% 26.5%

Figure 23: Plea Bargains — Geographic Variation
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The rates of plea bargaining in the
two largest cities were far less than elsewhere
in the state:

9 O/ in Allegheny County
O O | (which includes Pittsburgh)
11 .1 c,/o in Philadelphia County
26. 5 c,/c, ‘ in all other counties

While availability of plea data varied, there are also significant differences in conviction
rates due to plea bargaining by race. These differences held at all geographic levels
analyzed, statewide and inter-county.

Plea Bargains: Pennsylvania Total by Race

_ Percentage of Population Where Percentage of Known
N=Where Plea Data Are Known Plea Data Are Known Population that Pleaded Guilty
Black (N=726) 89.1% 11.4%

White (N=146) 60.8% 36.3%
Hispanic/Latinx (N=90) 91.8% 17.8%
Asian, Native American, and 100.0% 15.4%

Other (N=13)
Figure 24: Plea Bargains — Pennsylvania Total by Race

Statewide, White people pleaded
guilty two times as often as
Hispanic/Latinx people,

and over three times as often

as Black people.
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Across each county-level jurisdiction analyzed, White people pleaded guilty at least 1.6
times more often (in the 65 counties excluding Philadelphia and Allegheny counties)
and as much as 4.7 times more often (Allegheny County) than Black or Hispanic/Latinx
people.®’

Plea Bargains: Philadelphia County

_ Percentage of Population Where Percentage of Known
N=Where Plea Data Are Known Plea Data Are Known Population that Pleaded Guilty
Black (N=476) 96.4% 10.7%

White (N=31) 100.0% 22.6%
Hispanic/Latinx (N=43) 97.7% 9.3%
Asian, Native American, and o o

Other (N=8) 100.0% 0.0%

Figure 25: Plea Bargains — Philadelphia County by Race

Plea Bargains: Allegheny County

N=Where Plea Data Are Known Percentage of Population Where  Percentage of Known Population

Plea Data Are Known that Pleaded Guilty
Black (N=93) 77.0% 6.5%
White (N=13) 56.5% 30.8%
Hispanic/Latinx (N=1) 100.0% 0.0%
Asian, Native American, and 100.0% 0.0%

Other (N=1)

Figure 26: Plea Bargains — Allegheny County by Race

Plea Bargains: 65 Remaining Counties

_ Percentage of Population Where Percentage of Known
N=Where Plea Data Are Known Plea Data Are Known Population that Pleaded Guilty
Black (N=157) 78.5% 16.6%

White (N=102) 54.8% 41.2%
Hispanic/Latinx (N=46) 86.8% 26.1%
Asian, Native American, and 100.0% 50 0%

Other (N=4)

Figure 27: Plea Bargains — 65 Remaining Counties by Race

Pennsylvania’s “Clean Slate” Act seals (removes from public databases) charges that
did not result in convictions (called “non-conviction data”), but it has not been uniformly
implemented in all counties through all years. As a result, it is not possible in all cases
to determine what other crimes defendants were charged with that might have affected
their decision to go to trial or accept a plea deal. While limited, the data that are
available, however, demonstrate a positive and statistically significant correlation
between pleading guilty and the presence of a first-degree murder charge.®
Furthermore, racial differences also persisted in plea bargaining when isolating for first-
degree murder charges on the dockets: White people who had at least one first-degree
murder charge pleaded guilty 2.6 times more often than Black people who had at least
one first-degree murder charge.
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Overall, the category of felony conviction had little bearing on plea bargaining rates,
except for arson: those convicted of arson pleaded guilty more than two times as often
as any other felony conviction.

Plea Bargains: Felony Conviction Type

Arson Burglary Kidnapping Robbery Sexual®
Percentage with 5.1% 19.6% 5.20 86.0% 2.4%
Context Conviction
Percentage that 23.1% 10.0% 10.0% 10.7% 11.1%

Pleaded Guilty

Figure 28: Plea Bargains — Felony Conviction Type

Recalling that plea bargaining increased with age at the time of offense, a regression
model was performed looking at the relationship between felony conviction type, race,
plea bargaining, and age. Isolating robbery and burglary — the two felony convictions
that had the largest sample sizes — did not lead to any new significance, meaning that
race, rather than the felony type or age alone, had the largest predictive impact on plea
bargaining.1 In this case, being Black or Latinx was predictive of going to trial.

There were also differences in plea bargaining based on presence of co-defendants.
Individuals with co-defendants pleaded guilty 11.4% of the time, compared with a plea
rate of 18.6% for individuals without co-defendants, a 63.2% increase. This finding is
also statistically significant: acting independently was correlated with a higher incidence
of taking a plea.%?

Recalling the earlier data and discussion on time served, a deeper examination of plea
bargaining rates among individuals in the second-degree population compared to
known co-defendants is also a useful metric in evaluating what paths others took and
the outcomes they received for involvement in the same underlying felony. There are
statistically significant correlations in the rate of plea bargains between the second-
degree population and their co-defendants: the co-defendant group was positively
correlated with pleading guilty, with significant difference from the second-degree
population, which was more associated with going to trial.1%?

501 co-defendants were identified whose plea bargaining data were available. Of those,
35.1% (176 individuals) pleaded guilty, a rate that is 2.2 times greater than the plea

bargaining rate for the second-degree population — 15.8% of whom pleaded guilty. This
difference in plea bargaining rates between the second-degree population and their co-
defendants increases across all geographic areas analyzed and is as high as 3.0 times
greater in Allegheny County. Of particular interest, 68.2% of co-defendants — almost

seven out of ten — in jurisdictions outside of Philadelphia and Allegheny County pleaded

guilty.
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Plea Bargains: Second-Degree Population Compared to Co-Defendants

Percentage of  Percentage of Number of Co- Percentage of  Percentage of

N=Where Population Known Defendants Co-Defendants Known Co-

Plea Data Where Plea Population Where Plea Where Plea Defendants

Are Known Data Are That Pleaded Data Are Data Are Who Pleaded
Known Guilty Known Known Guilty

R 83.6% 15.8% 501 98.6% 35.1%

Philadelphia

County 96.7% 11.1% 417 99.5% 30.2%

(N=558)

Allegheny

County 74.0% 9.3% 18 94.7% 27.8%

(N=108)

65 Remaining

Counties 69.8% 26.5% 66 94.3% 68.2%

(N=309)

Figure 29: Plea Bargains — Comparison with Co-Defendants

One possible reason for these differences is the fact that, among co-defendants,
pleading guilty was much more likely to result in a sentence less than life without parole
or death than for co-defendants who went to trial. In fact, co-defendants most often
received a sentence less than life without parole or death if they pleaded guilty whereas
their co-defendant — the person in the second-degree population — went to trial. This is
an example of what the literature calls the “Trial Penalty.” The heightened risk of going
to trial for the person in the second-degree population is indicated by “Comparison
Group: Trial Penalty” in the following table, meaning the co-defendant pleaded guilty
and the person convicted of second-degree murder did not.

Co-Defendant Outcomes: Trial, Guilty Plea, and Trial Penalty Comparison Group

N=Where Both Plea Data and Percentage That Received Percentage That Received Life
Sentence Length Are Known Penalty Less Than Life or Death or Death

Total Co-Defendant Population:

0, 0
Guilty Plea and Trial (N=482) et 63.5%
Co-Defendant Trial (N=317) 13.9% 86.1%
g\loz-lfgg)andant Guilty Plea 80.0% 20.0%
Comparison Group: Trial 0 0
Penalty (N=131) 83.2% 16.8%
Main Second-Degree
Population: Guilty Plea and Trial 0.0% 100.0%

(N=975)

Figure 30: Co-Defendant Sentence Outcomes by Percent — Table
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Co-Defendant Sentence Outcomes Compared to Main
Population

Life Without Parole or Death [l Penalty Less than Life Without Parole or Death

100%
86.1% 20.0% 16.8% 100.0%

75%

50%

25%

0:0%

0%

Trial Guilty Plea Comparison Group: Main Second-Degree
Trial Penalty Population: Guilty
Plea and Trials

Figure 31: Co-Defendant Sentence Outcomes by Percent — Chart

80.0% of co-defendants who pleaded guilty received a sentence less than life without
parole or death, compared to only 13.9% of co-defendants who went to trial. This
means that co-defendants who pleaded guilty received a penalty less than life or death
5.8 times more often than co-defendants who went to trial. For the trial penalty
comparison group, the rate of receiving a penalty less than life or death increases to 6.0
times higher than for co-defendants who went to trial.

Co-defendants who pleaded
guilty received a penalty less
than life or death 5.8 times more
often than co-defendants who
went to trial.
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Co-Defendant Sentence Outcomes

N=Where Both Plea Data Total Co- Comparison
and Sentence Length Are Defendant Trial Guilty Plea Group: Trial
Known Population Penalty
Total N* Not Including
Migrated Sentences e ety — e
Death Penalty 12 11 1 1
Life Without Parole*
Includes JLWOP 294 262 32 21
Confinement Less Than Life
Without Parole 160 40 120 97
Probation Only 11 0 11 11
No Penalty 5 4 1 1

Figure 32: Co-Defendant Sentence Outcomes

Discussion: Research and Context on Plea Bargaining

Most crimes leave the sentences to the judge or the jury, and the statutes provide only
guidelines — minimums and maximums that are recommended, not binding. By contrast,
statutory law in Pennsylvania for second-degree murder requires that all individuals
convicted of the offense — by trial and by plea agreement — receive a mandatory life
penalty and excludes them from parole eligibility.103

Who gets convicted of second-degree murder compared to other crimes — both greater
and lesser — for involvement in the victim’s death depends upon choices made by three
parties: the prosecutor, the defendant (and the defendant’s attorney), and the judge.'®*
As with other crimes, a significant percentage of convictions for second-degree murder
result from plea bargains negotiated among the three.

PLEA BARGAINING

Statutory law in Pennsylvania for second-degree
murder requires that all individuals convicted of
the offense - by trial or by plea agreement -

receive a mandatory life
penalty, which is excluded
from parole eligibility.
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In effect, mandatory sentences take the sentencing authority away from the judge and
put it in the hands of the prosecutor, who has sole discretion over both the decision to
seek the death penalty and whether to offer a plea bargain (as well as its initial
terms).1% While further investigation is warranted regarding the second-degree
population in particular, previous research has noted that the decision to plead guilty
depends on the probability of conviction at trial, the severity of the crime, the availability
of resources to pursue a trial, and the risk-aversiveness of the defendant.10®

The difference in penalty between first- and second-degree murder — the former is a
capital offense eligible for the death penalty, the latter is not — could incentivize
individuals in the second-degree population to plead guilty as one example of the trial
penalty. As defined earlier, the trial penalty refers to the harsher sentence that a
defendant receives after going to trial, compared to the more lenient sentence that may
have been imposed via plea deal.'%’ In other words, the seriousness of the charge —
and the potential for a more severe punishment — creates the incentive to plead guilty,
regardless of the facts of the case or the circumstances of the individual. This incentive
to plead guilty to avoid the trial penalty has also been shown to extend to those who are
innocent. According to the Innocence Project, 11% of the people later exonerated by
DNA evidence originally pleaded guilty.1%®

In Pennsylvania, the death penalty may be pursued against individuals guilty of first-
degree murder, but not of second-degree murder, or any lesser offense involving
someone’s death (third-degree murder, manslaughter, and so on).'%° In order for the
penalty for first-degree murder to be elevated to a capital offense (i.e., eligible for the
death penalty), a jury must determine the presence of at least one of ten aggravating
circumstances. One of those ten — enough by itself to make the crime a capital offense
— is whether the “defendant committed a killing while in the perpetration of a felony.”11°

As a matter of definition, then, anyone convicted of second-degree murder could have
been convicted of a capital offense and faced the death penalty had the prosecutor
pursued the crime as a capital case. In this instance, the prosecutor’s decision to
identify the crime as a capital offense would be the cause of the trial penalty. Previous
research has found that the threat of the death penalty increases the probability of
pleading guilty by roughly 20%.11!

The trial penalty may also be evident in differences in punishments between individuals
in the second-degree population and their co-defendants. In this case, co-defendants
who pleaded guilty were 5.8 times more likely to receive a punishment less than the
mandatory life sentence or death than co-defendants who went to trial. In fact, co-
defendants who pleaded guilty were even more likely to receive a penalty less than life
or death if at least one of their co-defendants went to trial and was convicted of second-
degree murder.
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Among the 16 co-defendants (out of 482) who received either probation only or no
penalty, 12 (75.0% of those 16) were connected to an individual in the second-degree
population who went to trial and were subsequently convicted. These differences in plea
bargaining rates between the second-degree population and co-defendants might
indicate cooperation between the co-defendant who took the plea and the prosecutor in
exchange for testimony or evidence that could increase the likelihood of securing a
conviction during the second-degree murder trial. In this case, the imposition of a life
sentence on the individual in the second-degree population could well be due to the
attitude of the prosecutor in relation to co-defendants or the strategy of the defense
attorney rather than the seriousness of the conduct of the defendant.?

The data reviewed in this study do not point conclusively toward the source(s) of
differences in plea bargaining both across racial groups and between the second-
degree population and their co-defendants. Given that plea bargaining increased with
age, it is worth exploring the role that developmental maturity, nature of involvement,
and/or the circumstances of the crime may play in the decision to go to trial, especially
regarding possible differences between principals and accomplices.

Summary: Plea Bargaining

Given the stakes when involved in an event that results in someone’s death, plea
bargaining is clearly important. These decisions surrounding the court process were
often made decades ago, such that many co-defendants who received lesser penalties
through plea agreement have subsequently been released. Moreover, in light of the
data that plea bargaining increased with age, the majority of the decisions to plead
guilty or pursue a jury trial were made by individuals in the second-degree population
who were not yet developmentally or neurologically mature. Further investigating the
role that plea bargaining plays in homicide cases in Pennsylvania as it relates to the
second-degree population — both who is included, and who is not — is worthy of future
attention.

Plea bargaining often plays an important role in mitigating the worst outcomes for the
defendant. For individuals who pleaded guilty to second-degree murder, that worst
outcome could have been the death penalty; for many co-defendants, it could have
been life without parole. Both instances are examples of the trial penalty in action,
raising important questions about how individuals end up in the second-degree
population, such as the nature of their involvement and the judicial and social context in
which these life-or-death decisions were made.
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Conclusion and Recommendations

Pennsylvania is a national exception in its use of life without parole as a sentence for
crime, and more particularly, in its statutory framework mandating that sentence for
second-degree murder.

For three-quarters of the second-degree population, the convictions reviewed in this
study mark the beginning of decades of incarceration that is ongoing today for crimes
they committed before reaching full neurological and developmental maturity. For more
than half of that same population, their crimes occurred prior to their 22" birthday.

For the three out of five people in the second-degree population who have already
served more than 20 years of their life sentence, these decades of confinement largely
lead them to surpass the age of 40 — the age at which there is a material reduction in
the risk of recidivism or any reason to fear for public safety. This report now furthers that
discussion by adding that many of their co-defendants, rather than serve the duration of
their lives in prison, are being released after serving far fewer years.

COMMUTATION

Commutation is a process that
exists to evaluate who an
individual is today,

what potential benefits they could add to their
families and communities should they be released,
and the fiscal costs that could be saved by the
Commonwealth if their sentence were reduced.
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While individual factors specific to each case remain essential to any consideration of
whether someone ought to be released from prison on parole — a determination first
entrusted to the Board of Pardons and then to the Governor — the data analyzed in this
report support the following factors of consideration:

e Youthful age (that is, age 25 and younger) at the time of offense, especially in
instances where the individual may have been an accomplice or otherwise
motivated by group behavior, which has a strong relationship to their neurological
development at the time of offense;

e Number of years served, using 20 years as a benchmark because it would
exceed the average midpoint of co-defendant sentences as well as the threshold
age-range at which individuals “age out” of crime for the majority of the second-
degree population;

e Age at the time of release, using 50 as a conservative indicator of when people
have aged out of crime, and 40 as the age when the data indicate almost no
likelihood of repeated crimes of violence; and

e The jurisdiction in which the penalty was imposed, whether the prosecutor was
seeking the death penalty, and whether the conviction was obtained by plea
agreement — and here, too, the age of the defendant at the time of offense — all
of which may indicate a reason for the sentence other than the incorrigibility of
the defendant.

These factors are important to consider not just in terms of the equities and fundamental
fairness of the system, but also because they have immediate and staggering
implications for public budgets at a time when public funds are limited and could be
made available for other important public purposes.

While the mandatory nature of life without parole removed discretion at the time of
sentencing, it is without question that the Board of Pardons, and the Governor, are
vested by the Pennsylvania Constitution with the power to “override” the decision of the
legislature in fixing the appropriate penalty for those who have been involved in felonies
that resulted in someone’s death decades ago and are transformed people today. This
report provides many instances that the Board of Pardons not only could properly
exercise its discretion and recommend clemency, but should.
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Appendix
Methodology

This audit includes a review of data from the public court records of each individual in
the second-degree population, along with basic demographic data provided to the BOP
by the DOC. Data were collected using the public electronic database maintained by the
Administrative Office of the Pennsylvania Courts (“AOPC”).113 To verify that the docket
was for the second-degree murder conviction for which the individual is currently
incarcerated, court dockets located on the AOPC web portal were matched by four
factors — name, date of birth, county in which the underlying felony occurred
(“committing county”), and sentence date.''* Court dockets were unable to be analyzed
for 127 individuals (10.9%) in the second-degree population due to errors in the AOPC
database or the records were so old that they were not included in the AOPC
database.'®

Court dockets were obtained and reviewed for 89.1% (1,039) of the second-degree
population. Of those, 35.0% (364) included at least one joined co-defendant, comprising
a secondary co-defendant population of 508 unique individuals and 603 co-defendants
included in this analysis overall.

Coded data were analyzed using SPSS Statistics software and sorted by committing
county, race, and geographic parameters.''® Frequencies, cross tabulations, and
measures of central tendency were calculated from both the DOC data and that which
was located in the AOPC public records. Descriptive, correlational, and regression
analyses were performed to identify possible trends in the data.

Additionally, supplementary data were collected for co-defendants who were formally
linked on the second-degree docket as a related case. Individuals possibly involved in
the same offense (e.g., two individuals in the second-degree population with the same
offense date and similar charges) were coded as co-defendants only if they were
officially joined on the docket(s). This distinction is important because there is a high
probability of others involved in the same offense who were excluded from this analysis,
either because they were not recorded on the original docket as a linked case or they
were not prosecuted (e.g., an individual whose charges were dropped for offering
witness testimony to aid in prosecution).

Sample sizes vary based on the availability of located dockets and the completeness of
a particular data point on each located docket due to original coding by the courts
and/or migrated data. When variable, data tables include a comparison between the
overall second-degree population and the percentage of located dockets where a
specific variable is known to evaluate the completeness of the data.!!’
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